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right of the wife of each tenant is subject to all the incidents of such ten'ancy, one 
of which is a liability to be divested by a judicial sale. Weaver v. Gregg (1856) 6 
Oh. St. 547; Haggerty v. Wagner (1897) Ind. 625, 48 N. E. 366; Knapp, Parti- 
tion (1887) 189; contra, Greiner v. Klein (1873) 28 Mich. 12; In New York, by 
statute, a proportionate share of the proceeds of such a sale is set apart for the 
wife. Code Civil Procedure §1570. If a partition in kind is perfected, the wife's 
dower interest is confined to the portion allotted to her husband, whether the parti- 
tion was by private agreement or by authority of law. Gaffney v. Jeffries (1900) 
59 S. C. 565, 38 S. E. 216; see Lloyd v. Conover (1855) 25 N. J. L. 47. 
There seems to be no reason for not extending this rule to voluntary sales for di- 
vision of proceeds, particularly where the parties are merely doing voluntarily 
what the law could have compelled them to do, but there is very little authority on 
the question. See Mcleod v. McLeod (1910) 169 Ala. 654, 53 So. 834. The only 
objection is that where the proceeds are not paid into court the husband might 
dispose of his share and thus cut off the wife. But equity could protect her 
rights by enjoining the husband from disposing of the proceeds before the wife ob- 
tained her portion. It is therefore difficult to see why the court in the instant 
case made the lack of judicial proceedings a determining factor. It should be 
noted that two of the judges dissented on the ground that it was not the judicial 
proceeding but the superior right of partition and sale that cut off the right of 
dower. 

Injunction— Personal Services— Mutuality of Remedy.— The plaintiff, a con- 
ductor for many years on the road of the defendant railway company, claimed to 
be entitled by the terms of his contract to retain the run on which he had been 
engaged. The company having threatened to replace him on that run by another 
conductor, the defendant Pennybacker, a preliminary injunction was granted re- 
straining such replacement in favor of Pennybacker. Gregg v. Storks et al. (K>. 
1920) 224 S. W. 459. 

Without discussing the question of adequacy of damages, about which there is 
some doubt, a further difficulty with the decision in the instant case is that it 
violates the mutuality rule. Shubert v. Woodward (C. C. A. 1909) 167 Fed. 47; 
Deitz v. Stephenson (1908) 51 Ore. 596, 95 Pac. 803. Though the defendant is for- 
bidden to displace the plaintiff, the plaintiff can at any time leave the defendant's 
employment and not be answerable .to a court of equity. It may be argued in sup- 
port of the instant case that, as the injunction in terms simply prevents displacing 
the plaintiff in favor of Pennybacker, and hence that the railroad is still free to 
discharge the plaintiff and replace him with anyone else. But there is still a 
restraint placed upon the defendant which is not put upon the plaintiff. He may 
quit regardless of who is to replace him. The railroad may discharge him only 
if they do not replace him with Pennybacker. Moreover, it is hard to see what 
damage the plaintiff will suffer by being replaced by a particular individual. His 
damage arises from being displaced at all. And, therefore, if he bases his com- 
plaint on his being replaced by Pennybacker, since he can show no damage arising 
from that particular act, the injunction should never have been issued regardless 
of the mutuality rule. The fact that the injunction in the instant case was merely 
temporary should make no difference. Shubert v. Woodward, supra. 

Innkeepers— Hotel Providing Lodging Only— Liability eor Valuables De- 
posited.— The defendant owned and operated the Hotel Ohio, where lodging but 
not food was offered to the public. The plaintiff applied there and was assigned 
to a room by a person apparently in charge at the desk. The plaintiff deposited his 
valuables with him and obtained a receipt, acting pursuant to the usual notices 
which were posted there as required under the law. The person absconded with the 
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plaintiff's property. It appeared that he was not in the employ of the defendant but 
had been a roomer in the hotel. The plaintiff sues to recover the value of the things 
deposited. Held, for the plaintiff. Kanelles v. Locke (Ohio Ct. of App. 1919) 18 
Ohio Law Rep. No. 33, 31 O. C. A. 280. 

Admitting that the imposter in the principal case was the defendant's agent, 
the question of whether the defendant was under an inkeeper's liability is im- 
portant, for the liability of a mere bailee is much less strict. See Schouler, Bail- 
ments (1905) §7. At early common law it was essential to the keeping of an inn 
that lodging and nourishment be furnished to the traveling public. See Bacon's 
Abridgment (Am.ed. 1876) Inns & Innkeepers 228; Beale, Innkeepers and Hotels 
(1906) §15. But it has long been unnecessary to offer stabling, Thompson v. Lacy 
(1820) 3 B. & Aid. 283, or liquors. See City of St. Louis v. Siegrist (1870) 46 
Mo. 593. A hotel run on the so-called European plan, under which food and lodg- 
ing are charged separately, is recognized as an inn. Beale, op. cit., §16. But one who 
offers board and not bed is not an innkeeper. See Montgomery v. Ladjing (1899) 
30 Misc. 92, 61 N. Y. Supp. 840. However, it seems that one who professes to fur- 
nish only lodging to the public is under an innkeeper's liability. Nelson v. Johnson 
(1908) 104 Minn. 440, 116 N. W. 828; Metzler v. Hotel Co. (1909) 135 Mo. App. 410, 
115 S. W. 1037; contra. Quiglcy v. Southwick (1912) 76 Misc. 539, 135 N. Y. Supp., 
565; see Cromwell v. Stephens (N. Y. 1867) 2 Daly 15. The courts which hold in 
accord with the principal case, frankly admit their extension of the common law 
doctrine. The relative abilities of hotelkeeper and guest to assure the safety of 
the guest's property are the same whether the guest can eat and sleep, or only 
sleep at the hotel. Where a hotelkeeper can limit the field of his liability, as in 
the jurisdiction of the principal case, by requiring a deposit of valuables, and by 
posting notices to that effect, Ohio Gen. Code §5981, it seems that the extension of 
the status of innkeeper to those who offer only lodging to the public will not work 
undue hardship. 

Insurance — Marine and War Risks Policies — Partial Damage Followed by 
Total Loss. — The plaintiff's steamer which was insured by the defendant against 
marine risks only was at all material times chartered to the Admiralty which as- 
sumed liability for war risks, and agreed in event of loss to pay the value of the 
ship at the time of loss. The steamer suffered partial damage by perils of the sea 
and later, when the damage was still unrepaired, the steamer was torpedoed by an 
enemy submarine. All this occurred during the life of the defendant's policy. 
The Admiralty paid the plaintiff, as agreed, the value of the ship at the time of loss. 
The plaintiff now sues the defendant for the difference between the value of the 
ship at the time of the total loss and its value as a repaired ship. The House of 
Lords, in reversing the Court of Appeal's decision, denied recovery. British & 
Foreign Ins. Co. v. Wilson Shipping Co. (H. L. 1920) W. N. 304. 

The general rule is that where partial damage occurs from a peril insured 
against and subsequently total loss occurs before the damage is repaired and dur- 
ing the life of the policy from a peril not insured against in the policy, the partial 
damage is merged in the whole loss and no recovery is allowed ; the reason being 
that the partial damage caused the insured no pecuniary loss. Livie v. Janson 
(1810) 12 East 648; Rice v. Homer (1815) 12 Mass. *230; see Pitman v. Universal 
Marine Ins. Co. (1882) L. R. 9 Q. B. D. 192, 197. A purely arbitrary distinction, 
however, has been made to allow a recovery for part of a cargo lost by perils of 
the sea although subsequently the remainder of the cargo was lost by a peril not 
insured against. Rice v. Homer, supra. Moreover, while the ship remained un- 
repaired the plaintiff could recover nothing until the expiration of the policy. See 
Pitman v. Universal Marine Ins. Co., supra, 197; Stewart v. Steele (1842) 5 



